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Editor’s Note: Read the full text of this 
and other chapter 15 opinions at globa-
linsolvency.com/chapter15.

On May 23 ,  2011 ,  the  U.S . 
Bankrup tcy  Cour t  fo r  t he 
Southern District of New York 

ruled that the tolling provisions of  
§ 108 of the Bankruptcy Code applied 
to the chapter 15 cases of Fairfield 
Sentry Limited, et al. In a memorandum 
decision and order,1 the court granted 
Fairfield’s foreign representatives an 
extension of time to assert causes of 
action and meet deadlines with respect 
to pending and potential litigation.

T h e  b a n k r u p t c y 
court’s ruling on the 
applicability of § 108 
relief arose in the 
context of the chap-
ter 15 proceedings 
of Fairfield Sentry 
Limited (Sentry), 
F a i r f i e l d  S i g m a 
Limited (Sigma) and 
Fairf ield Lambda 

Limited (Lambda). Sentry was the larg-
est of the “feeder funds” into Bernard 
L. Madoff Investment Securities LLC 
(BLMIS), and facilitated multi-billion 
U.S. dollar-denominated investments into 
BLMIS.2 Sigma fed Sentry euros for invest-
ment into BLMIS, and Lambda fed Sentry 
Swiss francs for investment into BLMIS.3 

The Collapse of BLMIS
	 B L M I S  c o l l a p s e d  f o l l o w i n g 
Madoff’s confession that he had been 
orchestrating a multi-billion-dollar 
fraud for decades, and became the sub-
ject of proceedings under the Securities 
Investor Protection Act, pending before 
Hon. Burton R. Lifland in the U.S. 
Bankruptcy Court for the Southern 
District of New York.4 

BLMIS Feeder Funds File 
Chapter 15 Proceedings 
	 Following the collapse of BLMIS, 
a number of funds that were heav-
ily invested in BLMIS also collapsed, 
including Sentry, Sigma and Lambda. 
Subsequently, these funds were placed 
into liquidation proceedings in the 
British Virgin Islands (BVI), where 
each of the funds maintained a regis-
tered office. Sentry and Sigma were 
placed into involuntary liquidations by 
aggrieved shareholders. Lambda was 
placed into an involuntary liquidation by 
one of its creditors. 

	 By order of the BVI court, the liqui-
dators of each these funds were autho-
rized to act as foreign representatives 
of the funds’ BVI-based insolvency 
proceedings for the purpose of seeking 
recognition in the U.S. in accordance 
with chapter 15 of the Bankruptcy Code. 
Recognition as foreign main proceed-
ings was granted by the U.S. Bankruptcy 
Court for the Southern District of New 
York on July 22, 2010.
	 Prior to obtaining recognit ion 
under chapter 15, the Fairfield funds’ 
liquidators began commencing actions 
in New York State Supreme Court 
against investors, seeking the return 
of redemption payments through the 
assertion of common-law claims.5 
Following recognition, the liquidators 
removed these actions from state court 
to the U.S. Bankruptcy Court for the 
Southern District of New York, and 
amended some of the complaints to 
include claims under BVI insolvency 
law.6 The liquidators commenced filing 

post-recognition actions against inves-
tors with the bankruptcy court while 
the recognition appeal to the district 
court was pending.7 
	 The bankruptcy court, in a com-
panion ruling entered the same day as 
the ruling concerning § 108, denied 
motions filed by defendants in 42 of 
the 209 adversary proceedings before 
it that were seeking remand or absten-
tion, noting that the decision applies 
with equal force to non-moving defen-
dants in the remaining proceedings or 
future actions.8 As a result, there are, 
as Judge Lifland put it, “upward of 209 
actions pending and almost $6 billion 
in play” and a determination that the 
U.S. Bankruptcy Court for the Southern 
District of New York “is the best ball-
park to host the games.”9 

Section 108 Relief Available 
to Foreign Representatives
	 In a 19-page memorandum decision 
and order, the bankruptcy court ruled that 

the tolling provisions of § 108 applied in 
the jointly administered chapter 15 cases 
of Sentry, Sigma and Lambda. Section 
108(a) states:

If applicable nonbankruptcy law, 
an order entered in a nonbank-
ruptcy proceeding, or an agree-
ment fixes a period within which 
the debtor may commence an 
action, and such period has not 
expired before the date of the 
filing of the petition, the trustee 
may commence such action only 
before the later of—

(1) the end of such peri-
od, including any sus-
pension of such period 
occurring on or after the 
commencement of the 
case; or
(2) two years after the 
order for relief.

Foreign Representatives of Madoff 
Feeder Fund Obtain § 108 Extension
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The International Scene II

Section 108(b) states:
Except as provided in subsec-
tion (a) of this section, if appli-
cable nonbankruptcy law, an 
order entered in a nonbankrupt-
cy proceeding, or an agreement 
fixes a period within which the 
debtor or an individual pro-
tected under section 1201 or 
1301 of this title may file any 
pleading, demand, notice, or 
proof of claim or loss, cure a 
default, or perform any other 
similar act, and such period 
has not expired before the date 
of the filing of the petition, the 
trustee may only file, cure, or 
perform, as the case may be, 
before the later of—

(1) the end of such peri-
od, including any sus-
pension of such period 
occurring on or after the 
commencement of the 
case; or
(2) 60 days after the order 
for relief.

	 As the bankruptcy court explained, 
§ 108(a) essentially provides a two-year 
extension for a trustee in bankruptcy 
to commence actions in the interests of 
the bankruptcy estate, provided that the 
applicable time period has not lapsed 
prior to the filing of the bankruptcy peti-
tion.10 Similarly, § 108(b) provides a 
trustee with a short extension of time for 
filing pleadings and other documents, 
curing defaults and performing other acts 
on the debtor’s behalf.11

	 The bankruptcy court engaged in 
a statutory construction analysis and 
explained that, pursuant to § 103(a), 
the provisions of chapter 1 of the 
Bankruptcy Code, including § 108, 
apply in a case brought under chapter 
15 of the Code.12 The court rejected 
the objectors’ argument that § 1520(a)
(3), which allows a foreign representa-
tive the ability to “operate the debtor’s 
business and...exercise the rights and 
powers of a trustee under and to the 
extent provided by sections 363 and 
552,” operates to the exclusion of the 
relief available to a foreign representa-
tive under § 108. “Simply put, inclu-
sion of Section 108 relief in section 
1520 would have been superfluous in 
light of the plain language of section 
103(a) of the Code.”13

	 The bankruptcy court also reject-
ed the objectors’ reading of the term 
“trustee” as used in § 108, which would 
have precluded foreign representatives 
from availing themselves of relief under  
§ 108. The bankruptcy court observed 
that § 1502(1) provides that a debtor 
“means...” while § 1502(6) provides 
that the trustee definition “includes....”14 
The conclusion that foreign representa-
tives enjoy the same powers as domestic 
trustees was bolstered by a review of the 
Model Law on Cross-Border Insolvency, 
which is incorporated into U.S. law by 
chapter 15 and also by discussion of leg-
islative history.15

	 Final ly ,  the  bankruptcy cour t 
deemed July 22, 2010—the date it had 
entered its bench memorandum and 
order granting the relief sought in the 
chapter 15 petitions of Sentry, Sigma 
and Lambda—to be the date of the 
“order for relief” for purposes of cal-
culating the foreign representatives’ 
time under § 108 to avail themselves 
of certain rights and remedies under 
the Bankruptcy Code.16 The court also 
concluded that §§ 1507 and 1521(a)‌(7) 
provided it the statutory authority for 
providing the liquidators with an exten-
sion of time to the extent that § 108 is 
not a self-executing statute.17

Conclusion
	 Under the bankruptcy court’s rul-
ing, foreign representatives can, under 
appropriate circumstances,18 avail 
themselves of an extension to pros-
ecute lawsuits in chapter 15 proceed-
ings and take other actions in the U.S. 
for the benefit of the stakeholders to 
whom they answer. As such, the ruling 
brightens the new dawn for chapter 15 
proceedings in Manhattan heralded by 
the recognition of the BVI-based insol-
vency proceedings of Sentry, Sigma and 
Lambda last summer.  n

10	 Memorandum Decision and Order Granting Foreign Representatives’ 
Motion for Relief under 11 U.S.C. § 108 and Setting the Date of the 
“Order for Relief,” supra n. 1, at 9.

11	 Id.

12	 Id. (citing § 103(a), which states “[e]xcept as provided in section 1161 
of this title, chapters 1, 3 and 5 of this title apply in a case under 
chapter 7, 11, 12 or 13 of this title, and this chapter, sections 307, 
362(n), 555 through 557, and 559 through 562 apply in a case under 
chapter 15”).

13	 Id. at 11.
14	 Section 1502(1) states that a “‘debtor’ means an entity that is the sub-

ject of a foreign proceeding” whereas § 1502(6) states that a “‘trustee’ 
includes a trustee, a debtor in possession in a case under any chapter 
of this title, or a debtor under chapter 9 of this title.”

15	 Memorandum Decision and Order Granting Foreign Representatives’ 
Motion for Relief under 11 U.S.C. § 108 and Setting the Date of the 
“Order for Relief,” supra n. 1, at 13-14.

16	 Id. at 17-18.
17	 Id. at 18-19.
18	 Id. at 19 (“Such relief is necessary to aid [the foreign representa-

tives’] efforts to achieve multibillion-dollar recoveries for the benefit 
of stakeholders of the largest feeder fund in the largest Ponzi scheme 
in [U.S.] history. Accordingly, Section 108 relief is necessary under 
the circumstances for the fair and efficient administration of this 
cross-border insolvency and the effective protection and maximization 
of the value of the Debtor’s principle assets, which are its causes of 
action.”) (citing § 1501(a)(4)); see also § 1501(a)(4) (“The purpose 
of [chapter 15] is to incorporate the Model Law on Cross-Border 
Insolvency so as to provide effective mechanisms for dealing with 
cases of cross-border insolvency with the objectives of...(4) protection 
and maximization of the value of the debtor’s assets[.]”)).

Copyright 2011 
American Bankruptcy Institute. 
Please contact ABI at (703) 739-0800 for reprint permission.


